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(4) Provided to each participant and 
employee; the notice must be made 
part of each employee’s and partici-
pant’s file. It must be a part of both 
paper and electronic files, if both are 
maintained. 

(b) The notice must be provided in 
appropriate formats to registrants, ap-
plicants, eligible applicants/reg-
istrants, applicants for employment 
and employees and participants with 
visual impairments. Where notice has 
been given in an alternate format to 
registrants, applicants, eligible appli-
cants/registrants, participants, appli-
cants for employment and employees 
with a visual impairment, a record 
that such notice has been given must 
be made a part of the employee’s or 
participant’s file. 

(c) The notice must be provided to 
participants in appropriate languages 
other than English as required in § 38.9. 

(d) The notice required by §§ 38.34 and 
38.35 must be initially published and 
provided within 90 days of January 3, 
2017, or of the date this part first ap-
plies to the recipient, whichever comes 
later. 

§ 38.37 Notice requirement for service 
providers. 

The Governor or the LWDA grant re-
cipient, as determined by the Governor 
and as provided in that State’s Non-
discrimination Plan, will be respon-
sible for meeting the notice require-
ment provided in §§ 38.34 and 38.35 with 
respect to a State’s service providers. 

§ 38.38 Publications, broadcasts, and 
other communications. 

(a) Recipients must indicate that the 
WIOA Title I-financially assisted pro-
gram or activity in question is an 
‘‘equal opportunity employer/pro-
gram,’’ and that ‘‘auxiliary aids and 
services are available upon request to 
individuals with disabilities,’’ in re-
cruitment brochures and other mate-
rials that are ordinarily distributed or 
communicated in written and/or oral 
form, electronically and/or on paper, to 
staff, clients, or the public at large, to 
describe programs financially assisted 
under Title I of WIOA or the require-
ments for participation by recipients 
and participants. Where such materials 
indicate that the recipient may be 

reached by voice telephone, the mate-
rials must also prominently provide 
the telephone number of the text tele-
phone (TTY) or equally effective tele-
communications system, such as a 
relay service, videophone, or captioned 
telephone used by the recipient, as re-
quired by § 38.15(b). 

(b) Recipients that publish or broad-
cast program information in the news 
media must ensure that such publica-
tions and broadcasts state that the 
WIOA Title I-financially assisted pro-
gram or activity in question is an 
equal opportunity employer/program 
(or otherwise indicate that discrimina-
tion in the WIOA Title I-financially as-
sisted program or activity is prohibited 
by Federal law), and indicate that aux-
iliary aids and services are available 
upon request to individuals with dis-
abilities. 

(c) A recipient must not commu-
nicate any information that suggests, 
by text or illustration, that the recipi-
ent treats beneficiaries, registrants, 
applicants, participants, employees or 
applicants for employment differently 
on any prohibited basis specified in 
§ 38.5, except as such treatment is oth-
erwise permitted under Federal law or 
this part. 

§ 38.39 Communication of notice in ori-
entations. 

During each presentation to orient 
new participants, new employees, and/ 
or the general public to its WIOA Title 
I-financially assisted program or activ-
ity, in person or over the internet or 
using other technology, a recipient 
must include a discussion of rights and 
responsibilities under the non-
discrimination and equal opportunity 
provisions of WIOA and this part, in-
cluding the right to file a complaint of 
discrimination with the recipient or 
the Director. This information must be 
communicated in appropriate lan-
guages as required in § 38.9 and in for-
mats accessible for individuals with 
disabilities as required in this part and 
specified in § 38.15. 

§ 38.40 Affirmative outreach. 

Recipients must take appropriate 
steps to ensure that they are providing 
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equal access to their WIOA Title I-fi-
nancially assisted programs and activi-
ties. These steps should involve reason-
able efforts to include members of the 
various groups protected by these regu-
lations including but not limited to 
persons of different sexes, various ra-
cial and ethnic/national origin groups, 
various religions, individuals with lim-
ited English proficiency, individuals 
with disabilities, and individuals in dif-
ferent age groups. Such efforts may in-
clude, but are not limited to: 

(a) Advertising the recipient’s pro-
grams and/or activities in media, such 
as newspapers or radio programs, that 
specifically target various populations; 

(b) Sending notices about openings in 
the recipient’s programs and/or activi-
ties to schools or community service 
groups that serve various populations; 
and 

(c) Consulting with appropriate com-
munity service groups about ways in 
which the recipient may improve its 
outreach and service to various popu-
lations. 

DATA AND INFORMATION COLLECTION 
MAINTENANCE 

§ 38.41 Collection and maintenance of 
equal opportunity data and other 
information. 

(a) The Director will not require sub-
mission of data that can be obtained 
from existing reporting requirements 
or sources, including those of other 
agencies, if the source is known and 
available to the Director. 

(b)(1) Each recipient must collect 
such data and maintain such records, 
in accordance with procedures pre-
scribed by the Director, as the Director 
finds necessary to determine whether 
the recipient has complied or is com-
plying with the nondiscrimination and 
equal opportunity provisions of WIOA 
or this part. The system and format in 
which the records and data are kept 
must be designed to allow the Governor 
and CRC to conduct statistical or other 
quantifiable data analyses to verify the 
recipient’s compliance with section 188 
of WIOA and this part. 

(2) Such records must include, but 
are not limited to, records on appli-
cants, registrants, eligible applicants/ 
registrants, participants, terminees, 
employees, and applicants for employ-

ment. Each recipient must record the 
race/ethnicity, sex, age, and where 
known, disability status, of every ap-
plicant, registrant, participant, 
terminee, applicant for employment, 
and employee. Beginning on January 3, 
2019, each recipient must also record 
the limited English proficiency and 
preferred language of each applicant, 
registrant, participant, and terminee. 
Such information must be stored in a 
manner that ensures confidentiality, 
and must be used only for the purposes 
of recordkeeping and reporting; deter-
mining eligibility, where appropriate, 
for WIOA Title I-financially assisted 
programs or activities; determining the 
extent to which the recipient is oper-
ating its WIOA Title I-financially as-
sisted program or activity in a non-
discriminatory manner; or other use 
authorized by law. 

(3) Any medical or disability-related 
information obtained about a par-
ticular individual, including informa-
tion that could lead to the disclosure of 
a disability, must be collected on sepa-
rate forms. All such information, 
whether in hard copy, electronic, or 
both, must be maintained in one or 
more separate files, apart from any 
other information about the individual, 
and treated as confidential. Whether 
these files are electronic or hard copy, 
they must be locked or otherwise se-
cured (for example, through password 
protection). 

(i) Knowledge of disability status or 
medical condition and access to informa-
tion in related files. Persons in the fol-
lowing categories may be informed 
about an individual’s disability or med-
ical condition and have access to the 
information in related files under the 
following listed circumstances: 

(A) Program staff who are respon-
sible for documenting eligibility, where 
disability is an eligibility criterion for 
a program or activity. 

(B) First aid and safety personnel 
who need access to underlying docu-
mentation related to a participant’s 
medical condition in an emergency. 

(C) Government officials engaged in 
enforcing this part, any other laws ad-
ministered by the Department, or any 
other Federal laws. See also § 38.44. 

(ii) Knowledge of disability status or 
medical condition only. Supervisors, 
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